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INTRODUCTION

This brochure is intended for parents, guardians, and others interested in children with Attention Deficit Disorder (ADHD).  There are two federal laws passed by The United States Congress that apply to students will all kinds of physical and mental impairments.  There are different criteria for eligibility as well as different procedures, safeguards, and services available under each.  This brochure will compare the similarities and differences between the two laws and hopefully will guide you as you make decisions in behalf of the child you love.  It is not a substitute for informed legal counsel.

Protection and services under both laws takes the form of a guarantee of a free appropriate education (FAPE) for public school children with disabilities.

FAPE means:  1.  Students with AD(H)D must receive educational opportunities that are 

                              comparable to the opportunities that students without disabilities 

                              receive.

2. Students with AD(H)D must also be allowed to participate with 

other students in nonacademic and extracurricular activities.

          ELIGIBILITY

Sec. 504 of the Rehabilitation Act of 1973 is a civil rights law prohibiting public schools (and other organizations) that receive federal funds from discriminating against children with physical or mental impairments; and requiring that these schools provide these children with reasonable accommodations.

A student is considered eligible for protection from discrimination under Sec. 504 if a school based evaluation determines that they have the major characteristics of AD(H)D to the extent that they substantially limit a major life activity such as learning. It is important to note that focus and attention to tedious, laborious or boring tasks are considered to be components of learning under this law. Another major life activity often limited by AD(H)D is performing manual tasks since a significant number of these students have difficulty with fine motor tasks (handwriting, written expression.)

A student found not eligible for special education may still receive accommodations under Sec. 504 if he/she meets the eligibility requirements.  Technically all Special Education (IDEA) students are protected from discrimination under Sec. 504, but we do not list them on Sec. 504 rolls because their rights are thoroughly protected by their IEPs (Individualized Education Plans.)

Individuals with Disabilities Education Act (IDEA – Special Education) is a federal law that governs all special education in the United States. A need for special education is a requirement for identification and services under IDEA.

In order to be identified for and receive services under IDEA a child with ADHD must have the disorder to the extent that it results in a heightened alertness to stimuli in the classroom that limits alertness to academic tasks, and there is a need for special educational services. A student’s AD(H)D must also be long lasting (chronic) or have a substantial (acute) impact. This condition then would allow the student to be identified for Special Education services as a student with Other Health Impairment (OHI.). It is important to note that although federal law does not require it, the Texas Education Agency requires that a licensed physician sign the OHI form.  It is also important to note that research shows that children carefully diagnosed with AD(H)D also have a 50% chance of having some type of learning disability that would give them an additional impairment under IDEA. It is often true that children with AD(H) are diagnosed with other co-morbid (co-occurring) conditions such as depression, anxiety disorders, Tourette’s Syndrome, Bi-Polar disorder, etc. If any of these additional impairments also exist then the additional impairment would be listed as Seriously Emotionally Disturbed for Special Education purposes. It is important for parents to note that this term (SED) is an educational, not clinical term and should not be interpreted to mean that school personnel believe that their child is “crazy,” or that whatever is wrong is the fault of the parent. It does not mean that at all. It simply means that the child has moods and emotions that are, regretfully, interfering with  his/her ability to learn at a rate commensurate with his/her abilities and that special educational help is needed.

EVALUATION

Sec. 504 of the Rehabilitation Act does not require comprehensive assessment or special testing.  Rather it requires that an “evaluation” be completed. This means that information about the student will be gathered “from a variety of sources.”  Examples of this data are grades from current and past school years, standardized test scores, current observations of academic and behavior by teachers using the Student Referral Information form (LST 500), health and family history information provided by parents on the Health and Social History form (LST 507), and behavior rating scales filled out by current teachers.  AISD uses the School Situations Questionaire and the Disruptive Behavior Rating Scales (Guilford Press, NY).  In some cases commercially produced behavior rating scales are used as well. 

Notice and Consent for Evaluation IS required before Sec. 504 evaluations can be done.

Public school districts have no authority to require parents to provide statements and/or reports from community professionals such as physicians, psychologists, therapists, etc., but parents may provide them if they wish.  If parents do provide reports from community professionals, school personnel are required only to carefully consider the information. They are under no obligation to follow the recommendations found in such reports.  School personnel make all Sec. 504 decisions about students.  Parents in the Austin Independent School District are invited to attend and participate in Sec. 504 meetings and decisions, but have no authority to require certain accommodations.

In considering the information gathered in the Sec. 504 evaluation as they make the determination that a student is eligible for protection from discrimination under this law, school personnel must be able to answer YES to two questions:

1. Does the evaluation data show that the student currently HAS a physical or mental impairment that substantially limits one or more major life activity?  If so, this impairment must be named.  

2. If the student does have a physical or mental impairment, does the evaluation data show that the impairment substantially limits one or more major life activities?

If one question is answered yes, but the other is answered no, then the student is not eligible to be identified and protected from discrimination as a Sec. 504 student.  It should be noted that Sec. 504 does not use Special Education handicapping conditions for identification. The impairment must be specifically named.  It is also important to note that “characteristics of___”, or “mild” impairments do not meet eligibility requirements.

Generally Sec. 504 evaluations must be conducted every three years or before a significant change in placement.  Texas dyslexia law requires that students with dyslexia must be informally reviewed once a year.  Dyslexia screening need only be done every three years.

Special Education (IDEA) requires “Comprehensive Assessment” before any student can be considered eligible for services. This assessment also requires parental permission and the school psychologist or educational diagnostician will make the decision as to what assessment tests to perform. Grades, standardized scores, current and past behavior and academic history will be considered. Teachers will be asked to provide current academic and behavior information using the Student Referral Information form (LST 500) and parents will be asked to fill out the Home Health and Social History form (LST 507.)  Teachers and parents will be asked to fill out one or more of the commercially produced behavior rating scales.  AISD uses such scales as the Hawthorn, Connors, BASC, and the Auchenbach.  Parent will be provided an Other Health Impaired form which the child’s physician must complete and sign.  If parents wish to provide reports or statements from community professionals, school personnel must carefully consider the information in such reports. However, as with Sec. 504, they are under no obligation to follow the recommendations found in such reports.  Services under IDEA are determined by ARD (Admission, Review, Dismissal) Committees. Parents are members of ARD committees and have full decision making status. 

The goal of ARD committees is to reach consensus as to the student’s eligibility and IEP (Individual Education Plan) so that the student’s goals and objectives can be met.

Re-evaluations (assessments) under IDEA must take place every three years and the student’s progress must be reviewed annually.

Special Education students are entitled to significantly more educational services than those provided to students under Sec. 504. The decision to seek eligibility under Sec. 504 or IDEA is usually based on the severity of the individual student’s disability or impairment.

Services and Safeguards

Sec. 504 of the Rehabilitation Act:  The school district must develop a written plan describing placement and services (Accommodation Plan.) Parents in AISD are invited to participate in Sec. 504 meetings, but do not have authority over accommodations. Sec. 504 students are not entitled to “annual reviews” as are required for IDEA students. However, school personnel are always willing to conference with parents when there is a concern.   Re-evaluations must happen every three years, before a significant change in placement, or as needed. Placement decisions must be based on documented information taken from a variety of sources.  Also, a group of persons knowledgeable about the child, the meaning of the evaluation data, and placement options must make the decisions. To be in compliance with Sec. 504, school districts must:

1. Provide written assurance of nondiscrimination

2. Designate an employee to coordinate compliance: AISD Sec. 504 Coordinator

3. Provide grievance procedures to resolve complaints

4. Provide notice of nondiscrimination in admission or access to its programs or activities. Notice must be included in a student/parent handbook.

5. Provide parents or guardians with procedural safeguards: a) notice of their rights, b) opportunity to review relevant records, and c) notification of their right to an impartial hearing regarding the identification, evaluation, or educational placement of their child.

Individuals with Disabilities Act (IDEA):   IDEA offers a wider range of service options, guaranteed parental participation and procedural safeguards, and a more clearly specified degree of regulation than Sec. 504.  Under IDEA, the child is entitled to an individualized education plan (IEP). The IEP is a comprehensive plan that requires the school district to clearly state:

1. The child’s current level of performance and how the disability affects progress and participation.

2. The measurable annual goals and the services provided in order to meet the child’s needs and to enable progress in the general curriculum.

3. The modifications required for the child to participate in district and statewide assessments.

4. The extent to which a child will not participate in regular classrooms and activities.

5. The date of initiation, frequency, duration and location of services and modifications.

6. How the child’s progress will be measured and how the parents will be informed of it, and beginning at age 14, the transition services the child will need to prepare for work, further education, or independent living.

Remember, special education is not a place, but a specially designed instruction program. The IEP must be reviewed once a year, and your child’s continued services in special education are based on it.

REQUIREMENTS

Sec. 504 of Rehabilitation Act:
· Prohibits discrimination on the basis of impairment by recipients of federal funds. It is important to note that under this law, public school districts have a responsibility to evaluate and possibly identify students in private schools for protection from discrimination under Sec. 504 so that their parents can make the choice as to whether they wish to leave them in private school or enroll them in public school where they will receive accommodations for their impairment

· Requires that a free appropriate education (FAPE) be provided to each eligible child who is impaired but does not require special education services under IDEA.  A free appropriate education includes regular or special education and related aids and services that are designed to meet the individual student’s needs and are based on adherence to the regulatory requirements on education setting, evaluation, placement, and procedural safeguards.

· Guarantees the parents the right to contest the outcome of an evaluation if a local district determines that a child is not impaired under Sec. 504.

· Requires the implementation of an individualized accommodation plan tailored to the child’s educational needs.

· Requires that the child’s education must be provided in a regular education classroom unless it is demonstrated that education in the regular environment with the use of additional aids and services cannot be achieved satisfactorily.

· Requires that reasonable accommodations be made in the regular classroom for children who are eligible under Sec. 504.

Individuals with Disabilities Act (IDEA):

· Requires that state and local school districts make a free appropriate education available to all eligible children with disabilities. It is important to note that in Texas, as of July 2001, school districts are no longer required to provide services (dual enrollment) to students who are enrolled in private schools or who are home schooled. 
· Requires that the rights and protections of IDEA are extended to children with ADHD and their parents.
· Requires that an evaluation be done, without due delay and without cost to parents, to determine if the child requires special education services.
· Requires that children with ADHD be classified as eligible for services under the “Other Health Impaired” category in instances where ADHD is a chronic or acute health problem that results in limited alertness that adversely affects a child’s educational performance. In Texas a licensed physician must sign the OHI statement although this is not a requirement in federal law.
· Does not allow local school districts to refuse to evaluate the possible need for special education services for a child based solely on a prior medical diagnosis of ADHD.
· Requires that a full and individual assessment of the child’s educational needs be conducted by a multidisciplinary team with at least one teacher or other specialist (e.g. a psychologist, associate school psychologist or educational diagnostician) with knowledge in the area of ADHD as a member.
· Requires that a due process hearing take place, at the request of the parents, if there is a disagreement that cannot be resolved between the local school district and the parents over the request for assessment, the assessment itself, or the resulting services determined by the assessment.
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(800) 233-4050

Learning Disabilities Association of America

4156 Library Road
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